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::: IN THE COURT OF ASSTT. SESSIONS JUDGE, NALBARI ::: 
 
 
Present :        Himakshi Thakuria Buragohain.             

 Asstt. Sessions Judge,  

            Nalbari. 

 
 

   SESSIONS CASE NO : 20/18 
 
       U/S 366  IPC                  
 
   STATE OF ASSAM      
 
             - VS - 
 

            Subhash Mazumdar 

         ---------- Accused person. 

       
 
Committed by learned JMFC, Tihu vide  order dated 23/03/18 in connection 

with G.R. Case No. : 23/18. 

 
 
 

APPEARANCE : 
 
 
Advocate for the Prosecution : Mr. Mrigen Das, Learned Addl. PP. 

Advocate for the Defence  : Nirmal Bharali and Smti. Pranita  

       Haloi, Learned Advocate. 

 
 
 
Date of Evidence   : 10/04/2018, 23/04/2018 

 

Date of Argument   : 26/04/2018 

 

Date of Judgment   : 26/04/2018 
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                                  J   U   D   G   M   E   N   T 
 
 
 
1. The gist of the prosecution case in brief is that  on 12/2/2018 at 

about 4-30 am the younger sister of the informant Anamika Kalita aged about 

17 years went out from their house but did not return back. Later the 

informant came to know that the accused Subhash Mazumdar had kidnapped 

Anamika Kalita after assaulting her and black mailing her. Hence, this case. 

2. On receipt of the ejahar police registered a case as Tihu PS 

Case No. 23/18 u/s 366 IPC and started investigation. After completion of 

investigation the I/O submitted charge-sheet against the accused 366 IPC. 

Since the offence u/s 366 IPC is exclusively triable by the court of Sessions, 

the learned Judicial Magistrate, First Class, Tihu committed this case to the 

Court of Hon'ble Sessions Judge, Nalbari. On receipt of the committal paper 

and GR Case Record, Hon'ble Sessions Judge, Nalbari started Sessions case 

against the accused and thereafter transferred this case to this court for 

disposal.  

 

3.  After hearing the learned counsels for both sides and on perusal 

of the case diary, charge was framed against the accused u/s 366 IPC. The 

charge so framed was read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried.  

 

4.  During trial, prosecution side examined 7 (seven) witnesses 

including the informant and the victim to prove the charge against the 

accused. Accused was examined u/s 313 CrPC. The statement of defence is 

recorded in a separate sheet. The defence plea was of compete denial and the 

defence side has not adduced any  evidence.  
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5.  POINTS FOR DETERMINATION 
 
 
 
  Whether the accused on 12/02/2018 at about 4-30 pm at village 

Haldibari under Tihu PS kidnapped( or abducted) the sister of the informant, 

namely, Anamika Kalita with an intent that she may be compelled to marry 

other person against her will  or in order that  she may be forced (or seduced) 

to have illicit intercourse with him ?  

 

          DISCUSSION DECISION AND REASONS THEREFOR: 
 
 
 
6.  The learned counsel for the prosecution has submitted that this 

is a fit case to convict the accused u/s 366 IPC as all the prosecution witnesses 

supported the prosecution case.  The learned defence counsel, on the other 

hand submitted that the prosecution has failed to prove the case as from the 

evidence of the witnesses no ingredients is made out against the accused.  

7.  At this stage it is expedient to cast a glance at the evidence of 

the prosecution witness as to whether the accused had actually kidnapped the 

victim or not.  

8.  For determining this let us in the very beginning go through the 

evidence of PW-1, Karna Kalita who is the informant in this case. PW-1 stated 

that on 12/2/2018 at 4-30 pm his younger sister Anamika went out to the 

market from their house and when she did not return home till 7 pm they 

searched for her  everywhere but as they could not find her that day they 

informed about the matter to the police  and lodged the ejahar on the next 

day. On the next day of lodging the ejahar both the accused and his sister 

appeared in the police station. It is revealed from the evidence of PW-1 that at 

present Anamika is residing in their house. It is also revealed that at the time 

of occurrence his sister was 18 years 2 months old.  

9.  PW-2, Kuldip Kalita who is the cousin of the informant & the 

victim stated in his evidence that on the day of occurrence when he returned 

from work he heard that Anamika had gone to the market and did not return. 
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Thereafter they searched for her everywhere but as they could not find her 

they gave information to the police. But after two days from the occurrence 

both the accused and the victim appeared in the police station. PW-2 stated 

that he did not ask Anamika about the occurrence.  

10.  PW-5, Banikanta Kalita, who is the father of the informant and 

the victim stated in his evidence that about two months back one evening 

between 4.00 to 4-30 PM his daughter Anamika told him that she was going to 

the market and went away. As she did not return home on time his son, Karna 

Kalita, went to the market and searched for her and when his son could not 

find her he lodged the case at Tihu PS. PW-5 also stated that after 3 days from 

the date of lodging the ejahar his daughter Anamika appeared at the Tihu 

Police Station along with the boy with whom she had eloped. Surprisingly 

enough, even PW-5 stated in his evidence that after returning back to his 

house, he never asked his daughter anything about the occurrence.  

11.  PW-6, Juri Baishya, who is the friend of the victim stated in her 

evidence that about two months back one day at about 5.00 to 5-30 pm 

Anamika asked her to accompany her to the market. Accordingly both she and 

Anamika came to Tihu market and there she met the accused. After that both 

of them started talking and went at a little distance away from her. Thereafter 

they asked PW 6 to go home for which she returned home. PW-6 also stated 

that on that day at about 9.00/9-30  PM when the mother of Anamika called 

her over phone and asked her about Anamika as she did not return home,  

PW-6 told her that Anamika had gone to the market and there she was talking 

with the boy.  

12.  From the evidence of the above PWs we find none of them 

alleging anything that the accused had kidnapped the victim Anamika. The 

only thing stated by the aforesaid PW is that after 2-3 days from the 

occurrence both the victim  & the accused appeared in the police station. 

However from the evidence of PW-6 we can assume that before going away 

with the accused the victim was talking with the accused in the market.  

13.  Now let us find out what the victim, Anamika has deposed in 

her evidence. PW-3  Anamika Kalita, stated in her evidence that the informant 

Karna Kalita is her elder brother. According to PW-3 the occurrence took place 
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about two months back and she came to know the accused person about 10 

days prior to the date of occurrence. It appears from the evidence of PW3 that 

at the time of occurrence she was pursuing her HS Final year Examination at 

the SD College, Tihu. According to PW-3  on the date of occurrence the 

accused called her over phone and asked her to come to Tihu Railway Station 

between 4.00 to 4-30 pm. Thereafter she went to Tihu Railway Station and 

met the accused. After which the accused asked her to accompany him 

somewhere. When she refused there was an altercation between the two but 

after some time PW-3 went with the accused to the house of his aunt in a 

maruti car. PW-3 could not say the name of the place where her house is 

situated. According to PW-3 they reached the house of the aunt of the accused  

at about 6-30 pm and on that night they stayed there. On the next morning 

between 4-30 am to 5 am they went to Guwahati in a winger and that night 

they stayed in the house of another aunt of the accused at Guwahati. Next day 

again they returned from Guwahati to the house of the aunt of the accused 

where they stayed first and on the next day both of them appeared in the 

police station as they came to know that the ejahar was lodged against them.  

14.  Now let us go through the statements of PW-3 recorded u/s 164 

CrPC which is marked as Ext-2. In Ext-2, PW-3 stated that on 12/2/2014 she 

went to the market and there she met Subhash Mazumdar  @ Sonu Mazumdar. 

At that time a quarrel was going between them and then the accused told her 

that if she quarrels with him like that he will commit suicide infront of the train. 

Hearing this PW-3 went with the accused and that day she resided in the 

house of aunt of the accused. On 13/2/2018 they went to Guwahati and 

resided in the house of another aunt of the accused. On 14/2/2018 they 

returned from Guwahati and stayed in the house of a person at Niz Namati and 

in the morning appeared before the police station. The victim also stated that 

on 13/2/2018 the accused had physical relation with her forcefully that she 

had not consented with it.  

15.  Regarding the allegation that the accused forcefully had sexual 

intercourse with the victim inspite of the fact that she did not give consent to 

it, the evidence of PW-4 Dr. Urmi Devi Choudhury who is the MO in this case 

will help us to find out the actual fact. PW-4 stated that on 15-02-18 while she 
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was working as  M & HO-1 at Nalbari Civil Hospital, she examined one Sri 

Anamika Kalita, D/o Banikanta Kalita of village Nakhara, Haldibari, on being 

escorted by WPC 4415 Gwjwnshree Kachari as per police requisition from vide 

Tihu P.S. Case No.23/18 u/s 366 IPC.  

On examination she found the following injuries: 

1. External Genitalia was healthy. 

2. Hymen torn but healthy. 

3. Her vagina and cervix was healthy. 

4. Her LMP was 20 days back from the date of examination according to the 

victim. 

5. Urine pregnancy test was found negative. 

6. Her vaginal swap was sent for sperm examination: No sperm seen. 

 

 

In the opinion of PW4, the victim was non consistent with recent sexual 

intercourse and assault.  

 

16. From the evidence of PW-3 and PW-4 it appears that both the 

evidence are quite contradictory from each other. The evidence of PW-4 does 

not supports the statements made by PW-3. Apart from that the whole picture 

becomes clear when we go through the cross-examination of PW-3. In her 

cross-examination PW-3 has stated that when she came to the police station 

she was disturbed for which she deposed before the court as she was tutored 

by the police. It also appears that at the time of going to the house of the 

accused from the railway station in a Maruti car, apart from her and the 

accused there was the driver of the car but she did not raise any hue and cry 

at that time. It further appears that in the winger also there were other 

passenger and during the journey to Guwahati she had talked with the 

accused. If the accused would have kidnapped the victim then she would 

definitely sought for help from the driver or other passengers. But to our 

surprise the victim did not do any such thing. Apart from that PW-3 finally 

admitted in her cross-examination that she had eloped with the accused on the 

day of occurrence as her marriage was fixed with another boy. PW-3 also 
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stated that she has no allegation against the accused at present. PW-1, the 

informant also stated in his cross-examination that when his sister returned 

back they came to know that she had eloped with the accused.  

17. After going through the evidence of PW-4 and the cross-

examination of PW 1 and PW 3, it appears that the ingredients of section 366 

IPC are not attracted against the accused. As such we can assume that  the 

allegations against the accused in the ejahar are not true. 

 

18.  Apart from that the ingredients of section 366 IPC are not fulfill 

at all in this case. As such we can not hold the accused guilty of the offence 

committed u/s 366 IPC as alleged in  the ejahar. 

  

 

    O   R   D   E   R 

 

 

19.  From the discussion made above, I find that the prosecution has 

miserably failed to prove the offence u/s 366 IPC against the accused.  

 

  Hence, accused Subhash Mazumdar  is found not guilty and is  

acquitted from the charge of offence u/s 366 IPC. The accused person is set 

free at his liberty forthwith. Bail bond furnished by the accused shall stand 

cancelled after period of 6 months.  

 

 

  Given under my hand and seal of this court on this the 26th day 

of April/2018 

   

               

                                    Asstt. Sessions Judge, 
                   Nalbari 
 
                                                                                   
Dictated & corrected by me    
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Asstt. Sessions Judge, Nalbari 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

    A  P  P  E  N  D  I  X 

 

(A) Prosecution witnesses: 

         PW 1  :  Karna Kalita (Informant), 

         PW 2 :   Kuldip Kalita, 

         PW 3 :   Anamika kalita, 

         PW 4 :   Dr. Urmi Devi Choudhury (MO), 

         PW 5 :   Banikanta Kalita, 

         PW 6 :   Juri Baishya, 

         PW 7 :   ASI Hemkanta Haloi. 
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(B) Prosecution exhibited documents :  

 Ext- 1- Ejahar 

 Ext- 1(1) - Signature of PW-1 

 Ext- 2  : Statement of victim u/s 164 CrPC. 

 Ext-2(1) : Signature of victim, 

 Ext- 3 -  Medical Examination Report, 

 Ext- 3(1) Signature of PW-4 

 Ext-4-   Sketch Map, 

 Ext-4(1)- Signature of PW-7, 

 Ext-5  Charge sheet. 

               

(C)   Defence witnesses                    :  Nil. 

(D)   Defence exhibited document   :  Nil. 

 

 

                                                                       Asstt. Sessions Judge, 
                  Nalbari 


